[image: image1.jpg]


    Paper to be presented at Learning in Law Annual Conference 2011

Why our approach to student engagement might be determined by our answer to the question: Is law merely a business? 
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Summary
Lawyers engage in rule change. Long a feature of the practice of lawyers who serve repeat players, through specialisation many lawyers who represent one-shot clients have been drawn into such activity. The literature on cause lawyers articulates problems that arise. Neither legal ethics nor legal education is fully developed in this area. We consider some examples of how this aspect of legal practice can be introduced into legal education encouraging student engagement and preparedness.
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Introduction

We tend as educators to try and de-mystify legal practice, emphasising its relentlessly business driven logic. There is a risk that in so doing we have artificially and detrimentally narrow our approach to legal education. From earlier work (in educational practice and at a theoretical level) the authors have become interested in the links between a service ethic and the role of student values and motivation in legal education. From this beginning we have realised that inaccurate and incoherent presumptions about the limits of legitimate legal practice have detrimentally affected legal education. In short we have been misled by the separation of law and politics into a false assumption as to the nature of legal practice, despite our familiarity with evidence of a rather more complex reality. This paper is an attempt to try and produce a more realistic model of practice that can inform a more engaging legal curriculum. To this end we:
1. Argue that rule change is a part of professional practice – that lawyers are concerned with the law as it is and the law as it might be in a professional setting;

2. That the literature on cause lawyers can help us in this area;
3. That the issues this raises are not wholly containable within the traditional approach of legal ethics and should be approached at least initially through a broader ethical or value informed approach;
4. That clinical programmes can be powerful vehicles for the integration of concerns over rule change and values underlying legal practice into the legal curriculum.

1. Professional practice is concerned with rule change (including lobbying) as well as rule observance and rule manipulation

A common perception of the professional role of lawyers is bound up with litigation and representation. Indeed, if we broaden this idea to include dispute settlement more generally, recognising the importance of negotiation, then it probably accords with the assumptions of many legal professionals, both within and outside of academia. However, it neglects three important aspects of professional practice: the structuring of transactions, the role of lawyer as agent, and the modification of rules.  It is this last, albeit subsidiary, role that we want to focus upon here.
To give an example of the historical depth of a rule changing role for lawyers, one might say its familiarity within the traditional counselling role of the lawyer, William Blackstone, author of the Commentaries on the Laws of England, was involved in the passing of private Acts of Parliament and the management of a rotten borough on behalf of his clients when he worked as a barrister (Prest). 

To give a contemporary example of the importance ascribed to professional involvement in rule changing the web site of the City of London Law Society lists seventeen committees: 

“ … drawn from the Society's membership, who meet regularly to discuss pending legislation, law reform and practice issues in their fields. These specialist Committees provide unique City expertise and have regularly influenced the Government's law reform activities.”

This aspect of main-stream practice was emphasised by Marc Galanter in the seventies. He noted that it is the lawyers who work for the “haves” (large companies, insurers, Government agencies) who he termed “repeat players” who are most effective in the arena of rule changing. It is the repeat players who have the interest, and the resources, to engage in legal activity directed to changing the legal rules, or the application of the legal rules (Galanter), he lamented at p. 151 that in terms of efficacy:

“Paradoxically, those legal professions most open to accentuating the advantages of the “haves” (by allowing themselves to be “captured” by recurrent clients) may be most able to become (or have room for, more likely) agents of change, precisely because they provide more license for identification with clients and their “causes” and have a less strict definition of what are properly professional activities.”

Thus, we have long known that a concern for the substantive and procedural content of the legal rules is an important part of the business of law. Specifically, that lawyers have always and still do concern themselves with rule change, that the profession is interested not just in what the law is, but what it will become, and actively intervenes in the process of legal formation and administration. 
Nor is this concern exclusively one for the largest City firms. Smaller commercial law firms are increasingly required to identify themselves as specialists in particular areas of practice, for example as a firm who acts for defendant insurance companies, or for social landlords, or for local authorities, or for banks, or for advertising agents. A crucial part of the practice of such firms as specialists will involve anticipating developments in the law, briefing clients on these changes, and participating in public debate or consultation on such changes. Arguably, the more specialised legal practice becomes, both in terms of legal and sector specialisation, the greater the pressure for the practitioner to participate in public debate in policy issues, if only for the reason that clients might want a lawyer who is in some ways actively engaged in their area of concern.  It seems engagement in rule change activity is required to be fully equipped for the contemporary world of commercial legal practice.
Of course this concern of lawyers and their clients is not restricted to consultations and the building of relationships with administrative officials; it can impact upon litigation decisions. Policy considerations, for lawyers representing “repeat-players” are often at the forefront of decisions taken in the course of professional practice. To give a single example: Siebe Gorman & Co Ltd v Barclays Bank International Ltd [1979] 2 Lloyd’s Rep 142 stood for two decades, and was relied upon in billions of pounds worth of transactions, as it suited the banks. So embedded in legal practice did this first instance decision become that counsel for National Westminster in National Westminster Bank plc v Spectrum Plus Ltd [2005] UKHL 41 argued seriously in the Lords that if the case was to be overruled, on the point of construction of a clause in a charge, then the Lords should assume the power to so overrule prospectively, so unsettling would such a decision be. Through litigation strategy, commercial practice, and the incentives around challenging the clause a single High Court decision in favour of the banking industry became for almost 20 years the accepted law on a point that was only thoroughly reargued because the taxation authorities of New Zealand resisted the loss of priority that Siebe Gorman imposed upon them in Agnew v Commissioner of Inland Revenue[2001] UKPC 28. When to litigate, when to stop litigation, when to settle, and when to compromise in order to avoid a challenge through litigation, are issues that for repeat players have strategic implications that can far outweigh any particular interest arising from a dispute. 
The specialisation of law, the demise of the general practitioner, the rise of professional associations focussed on particular areas of law has meant that the “one-shotter” may well be represented by an organisation which is in fact involved in developing policy much like the “repeat-player’s” lawyer, and taking steps to represent their clients within policy forums as well as through specific cases. If,  as Galanter argued, “one-shotters” lack the resources for, or interest in, seeking rule change the person representing  them often displays characteristics of the “repeat-player’s”  lawyer. While individual immigration clients are unlikely to deal more than a few times with the UK Border Control Agency their lawyer will almost certainly be associated with the Immigration Law Practitioners’ Association (Sterett). Similarly, many housing practitioners will be members of the Housing Law Practitioners’ Association, and personal injury lawyers affiliate to the Association of Personal Injury Lawyers, and so on.

One aspect of this tendency for “one-shotters” to take on the characteristics of “repeat-players” through the activities of their legal representatives was anticipated by Galanter. It was the area he termed “pubic interest law” but that we will refer to below as “cause law”, in Galanter’s words pp. 141-144:

“The reform envisaged here is the organisation of ‘have not’ parties (whose position approximates OS [one shotters]) into coherent groups that have the ability to act in coordinated fashion, play long-run strategies, benefit from high-grade legal services, and so forth. … Many aspects of ‘public interest law’ can be seen as approximations of this reform. … Thus ‘public interest law’ can be thought of as a combination of community organizing, class action and test-case strategies, along with increases in legal services.”

Which brings us to the practice of cause lawyers, particularly in the context of the USA, but not exclusively so. It is the legal practice of the cause lawyer that has generated a literature concerned, inter alia, with the role of the lawyer as a seeker of rule change. 
2. The literature on cause lawyers

The classic example of American cause lawyering is the NAACP (National Association for the Advancement of Colored People). The cases that preceded, and those that were joined, in Brown v Board of Education of Topeka (1954) 347 U.S 483 were not taken to further the purposes of the clients of the NAACP. No settlement in money would have been acceptable. The clients were chosen and represented in order to advance a cause, the cause of racial desegregation of public life in America (Kluger). This conduct offended the ethical pre-eminence of loyalty to the client, modified by duties owed to the court, that has been the foundation of legal ethics in the Anglo-American tradition. The cause law alternative source for standards of ethical conduct (i.e. not derived by service to the client) has reached its institutional apogee in the possibility of legal action without any relationship to a client as recognised by the Supreme Court in India (Ellmann), although many jurisdictions have more facilitative rules then England and Wales, for example through  liberal “amicus curiae” rules, the opportunity for those not representing to participate in specific proceedings brought by another party, see: Rule 8.200 (c) California Rules of Court. 

Terminology is not consistent in the literature, we have already noticed Galanter referred to “public interest law”, and another expression used is political lawyering (Minow). Even given the intrinsic contentiousness of usage it is still worthwhile to hazard a definition of “cause lawyering”, to see how far this accords with existing models of legal practice. The word “hazard” is perhaps appropriate because the literature on the subject (Sarat & Schiengold 1998, 2001, 2008) recognises the broad spectrum of activity which falls into this category (Sarat & Schiengold 1998a; Menkel-Meadow; Sterett). Uncontroversially, cause lawyering is directed at: “altering some aspect of the social, economic and political status quo”. This focus on particular causes arguably: “attenuates, or transforms the lawyer-client relationship”, for some putting the traditional role of the lawyer under considerable strain.  The notion of the lawyer as a “hired-gun” who is value neutral is replaced by one of the lawyer who sees law as a means to advance a particular cause. While at one level reconnecting law and moral value the cause lawyer imperils the ethical justification of the primary role of the lawyer as a representative of her client’s best interests, by placing cause above case.

Thus, in the literature of cause lawyering the ethical stance of the lawyer is often referred to as “transgressive”(Sarat, Sarat & Scheingold 2008a). However, it is worth noting how much of the practice described by academics or practitioners as “cause” law is familiar from the “ordinary” practice we have already noticed above. Indeed, this has been reflected in the provisions of Ethical Canon 8.4 of the American bar Association’s Model Code of Professional Responsibility (1994) as cited by Galowitz n. 151:
“Whenever a lawyer seeks legislative or administrative changes, he should identify the capacity in which he appears, whether on behalf of himself, a client, or the public. A lawyer may advocate such changes on behalf of a client even though he does not agree with them. But when a lawyer purports to act on behalf of the public, he should espouse only those changes which he conscientiously believes to be in the public interest.”

In similar vein it has been noted that sometimes the most effective and persistent “cause lawyers” turn out to be the jobbing professionals rather than the ideologically motivated practitioners (Shamir and Chinski).
The context of cause lawyering has increased the attention given to the rule changing activities of lawyers. Indeed, the feeling that seeking rule change is not part of lawyers’ traditional role undoubtedly informed the express and severe restrictions imposed upon Federally funded lawyers’ freedom to undertake such activities (Galowitz). This is one area where developments in the US and the UK are divergent, as can be seen from a consideration of the approved role of the Citizens Advice Bureaux (CABx), an organisation that provides an example of rule changing activity based upon the “representation” not solely of individual clients but of a social interest group in the UK. It is not usual to regard the CABx as a transgressive or radical organisation and as we notice below law student placements at CABx are not uncommon, and serve as a real world example of the importance of rule changing activity in contemporary legal education.
Before giving an outline account of contemporary educational practice it is necessary to very briefly glance at one possible source of the belief that cause lawyering is transgressive, the relationship between cause lawyering and legal ethics.

3. Causes and ethics

A problem soon becomes apparent when reflecting upon the rule changing aspect of legal practice. It generates an ethical tension that is difficult to resolve in terms of the familiar structure of legal ethics. When engaged in representation the lawyer is bound by duties to client and court. The resolution of such conflicts has received careful attention in codes of ethics. There is a broader public interest in the availability of legal representation that is also familiar within the context of professional ethics, giving rise to the cab rank principle of the Bar. However, there is little acknowledgement of any potential ethical clash, between the public interest and the interest of the client, in the context of legal activity directed to the changing of legal rules or the application legal rules. Here the general assumption seems to be that loyalty to the client is the untrammelled source of ethical obligation. This may be problematic.

The nature of the potential problems can be seen if we return to our example of William Blackstone, who was involved in the passing of private acts of Parliament and the management of a rotten borough on behalf of his clients when he worked as a barrister (Prest). The potential for conflict between the public interest and the interests of the client in arranging for the passage of a private bill that bestowed power to expropriate landowners and levy charges on the public (in connection with a toll road) is obvious. Similarly, the more effective management of a rotten borough, to make it easier to avoid any democratic influence in elections, is patently an ethically dubious preference of client over public welfare.  Or if we return to the law and legal practice that grew up around segregation in the USA. We do not have a professionally determined ethical approach to the conduct of the property lawyers who drafted the racially exclusive restrictive covenants that enforced residential segregation through private law in the USA. Certainly, they were acting to give effect to the instructions and wishes of their clients, and using the law in a creative manner to allow those clients to achieve their ends (see: Corrigan v Buckley (1926) 271 U.S. 323 and Shelley v Kraemer (1948) 334 U.S. 1). It is unlikely they offended any item of any extant code of legal ethics. When client and public interest might conflict it seems inadequate to merely note that: “A lawyer may advocate such changes on behalf of a client even though he does not agree with them”; as Ethical Canon 8.4 cited above does. The potential for a clash between ethical conduct and conduct in accord with the ethical code of professional bodies is one cogent reason that this paper is not restricted to consideration of legal ethics in the area of legal practice that includes the seeking of rule change.
Another problem for professional ethics generated by the idea of the cause lawyer can be damage to the unitary identity of the client. Problems around the limits of legitimate authority and freedom of action can become acute in the context of political lobbying, as summarised by Ziv at p. 231 (Ziv):

“The aggregate of these qualifications resulted in a level of discretion and power vested in the ADA [Americans with Disabilities Act] lawyers, which deviates from common understandings about lawyers’ relationships with their clients … This situation leaves legislative cause lawyers with less guidance on the way to manage their practice vis-à-vis the group they are representing and in turn creates power imbalances between them.”

The identity of the clients for whom were the lawyers acting was nebulous at times aas illustrated in the following views recorded by Ziv at 223:

“Most of the ADA lawyers described their clients as ‘all people with disabilities in the US’ or ‘all people with mental disabilities in the US’ or versions of the kind”
The impossibility of making operational the idea of obtaining clear instructions is patent, and lies behind the problem of legitimate freedom of action identified by Ziv.

Therefore, in terms of what is practical or theoretically coherent the discourse requires us to transcend a context restricted purely to professional ethics. Here our primary concern is with the consequences for legal education that this awareness of the rule changing aspect of lawyers’ activity brings about. It to this we turn.
4. Legal education and sensitivity to rule changing professional activity

If an appreciation of the wider ethical or policy or political context of law is necessary for the preparation of students for professional life then the challenge for legal educators is to engage law students in addressing cause or policy within their studies. We consider that there are many different ways of doing this, and there is some congruence with earlier work by the authors, on the desirability of inculcating both values and a clearer sense of telos into curriculum design (Ferris; Ferris and Huxley-Binns (2009); Ferris and Huxley-Binns (2011)). However, the focus in this paper will be on clinical methods of achieving this aim. Ultimately, given its capacity to engage students and to ground ethical considerations in real life situations, we would suggest that clinical methods, in the broadest sense of the term, are the ideal vehicle. The examples that follow are illustrations, by no means exhaustive, of how this might be achieved.

Many law schools now offer modules which involves placement with a third sector organisation which entails an element of voluntary work, in many cases, dedicated to a particular cause. For many law schools, despite difficulties with training and fitting in with the existing volunteer framework, local Citizens Advice Bureau (“CABx”) offer an excellent opportunity for finding students real life experience and, because of the aims of these organisations, enable that engagement with policy which is, in fact, crucial for effective modern legal practice (Portsmouth University).

To see how this functions, it is important to consider the aims and practices of CABx and how their role is not limited to face-to-face advice. Certainly CABx sets out to provide “the advice people need for the problems they face” (citizens advice). However, because of their clear view of the grass-roots problems of society, a major aspect of their work involves improving “the policies and practices that affect people’s lives” (citizens advice).  So, while being based on principles of independence, confidentiality and impartiality (values which underpin the traditional lawyer/client relationship), the work of a CABx adviser also involves referring policy issues encountered through the provision of advice to other parts of the organisation to enable lobbying on particular areas of law to take place. This role encourages engagement with policy as well as developing an understanding of the legal practice role. This function is strongly emphasised in CABx training, making volunteer advisers aware that the organisation has a direct role in feeding back to government on the impact of policy on the citizen in all areas.  

Thus, for the UK law students CABx placement provides an opportunity for students to work in a legal practice environment which encourages and promotes the notion of engaging with policy. Assessment methods which then encourage students to explore policy considerations as part of the modules – through, for example, policy case studies or simply dissertations evaluating the law, its injustices and ways of reforming it – provide an ideal way of engaging with policy at the same time as “lawyering”, thereby enabling the student to develop policy sensitivity which, we have suggested, is becoming increasingly important in all areas of legal practice.

Of course, CABx are by no means unique amongst voluntary organisations in this approach to policy and lobbying, and many law centres as part of their objects have a campaigning role in relation to policy which affects their clients. Although practically this may be a role which few have time to develop, because of the overriding need to meet  Legal Services Commission or local authority funding requirements.   Casework with a pressure group or other third sector organisation may well provide a similar experience to that gained in CABx and can also be seen as a way of engaging in legal practice and policy issues at the same time.

Others examples of modules which engage students in policy were presented at a session at the IJCLE conference at Northumbria University in July 2010. Richard Owen of the University of Glamorgan outlined work done by law students who contributed to consultations on legislative changes proposed by the Welsh Assembly, (a clear example of the advantage of having a devolved legislative body on one’s doorstep). Impressively the work of the students led directly to changes in proposed legislation (Owen). At the same session, William Patton of Whittier Law School, California, outlined the “Clientless” law clinic which engaged students in writing amicus curiae briefs for cases before the Californian courts that had been  identified by students as raising a significant values based or ethical issue (Patton). The feasibility of such a clinic is obviously highly dependent on liberal rules allowing non-parties to submit arguments in proceedings as a matter of public interest; yet it does fit comfortably with the notion of “cause lawyering” as it moves away from a model of the lawyer representing the client to, instead, presenting “the cause”. Finally, and perhaps most clearly, the campaigning lawyering undertaken by the members of the Innocence Network UK, and other Innocence Projects in the UK raises students’ critical awareness of the deficiencies of the criminal justice system, and is an excellent example of students engaging with the “politics” of law. Innocence Projects facilitate student understanding of how campaigning lawyers are able to engage and change law and legal process through active engagement with cases. This is achieved through examination of prior cases and contemporary work directed towards obtaining review and possible release of those wrongly convicted.
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